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NATIONAL MARRIAGE DAY 
Statement 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.36 pm]: I was not going to rise to 
speak, and I certainly do not want to get into a debate about same-sex marriage and the merits of views as to 
whether marriage ought to change its character or not, but I do want to correct Hon Sally Talbot’s understanding 
of the law and history. Although the commonwealth’s Marriage Act 1961—which was enacted pursuant to its 
constitutional powers—did not contain a definition of “marriage” as such, it was quite apparent that it had picked 
up the common law definition of marriage. The common law definition of marriage was a union for life between 
a man and a woman to the exclusion of all others; that was the common law definition of marriage. There was no 
scope for it to include anyone else, third parties or the like. I know a little about the subject, because I did my 
honours thesis on it, so there needs to be a correction on that basis—that somehow the 2004 enactment changed 
the law. The law would have to have been changed anyway in order to have gone with same-sex marriage, or the 
inclusion of a third party, or however it is done. Of course, over time, there have been numerous qualifications to 
that basic definition; the idea of divorce was one of them. That was a difficult process that only evolved over 
time because nullity needs to be obtained in order to dissolve a union and to say that it never existed from the 
beginning, and that proved very difficult. In any event, I correct Hon Sally Talbot on that part of the law. There 
is no fundamental right, that I am aware of, to same-sex marriage. One can always assert a right about anything 
if one wants to have it, but the reality is that that has always been the definition, even prior to 1961 and certainly 
prior to 2004, and for as long as anyone can remember. It is not just a matter of changing social attitudes; we 
would need to change the law to alter the common law definition.  

House adjourned at 5.38 pm 
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